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IN THE 


United States Court of Appeals for the 
District of Columbia 


October Term, 1937. 


No. 7070. 

Special Calendar 


WILLIAM H. WEBB, Administrator, 

Appellant, 

vs. 

HORACE L. LOIINES, Administrator, c. t. a,, 

Appellee. 


BRIEF ON BEHALF OF THE APPELLANT. 


Statement of Case. 

j 

In this brief the appellant will be designated as the 
defendant, and the appellee as the plaintiff to agree 
with their designation in the trial court. (R. p. 30.) 

This is an appeal (R. pp. 39-40) from a judgment 
of the District Court of the United States for the Dis¬ 
trict of Columbia (R. pp. 38-40) entered upon a verdict 
of a jury finding issues in favor of the plaintiff (R. pp. 
39-40) and establishing an alleged lost will of Clara 



York Alien, deceased, wherein Mrs. Mamie Hurst of 
Fort Lauderdale, Florida, takes the entire estate of 
the deceased. 

There being no known heirs at law or next of kin 
and no will having been found among the papers of de¬ 
ceased, "William II. Webb, on behalf of creditors of the 
estate tiled a petition on December 18, 1934 for letters 
of administration (R. j)p. 1-4), all creditors as well as 
the District of Columbia, escheatee, consented to and 
requested his appointment (R. pp. 4-5), and on Feb¬ 
ruary 11, 1935 the Court entered an order appointing 
Webb administrator upon his giving an undertaking 
in the penalty of Nine Thousand Dollars conditioned 
upon the faithful performance of his trust. (R. p. 7.) 
The said penal bond was placed and letters issued 
forthwith. (R. pp. 5-7.) 

On January 2, 1936 plaintiff filed a petition (R. pp. 
8-12) together with copies of the alleged lost will (R. 
pp. 44-45) seeking to establish same as a lost will of 
Clara York Allen, deceased. It was alleged that the 
will was duly executed at Fort Lauderdale, Florida, 
sometime in July, 1933; that it was prepared by G. II. 
Martin, a lawyer with offices in Fort Lauderdale, and 
was witnessed by two men of that place; that decedent 
had the requisite testamentary capacity; that decedent 
took possession of the will at that time and that due 
search was made for the will after her death but it 
could not be found; that it was accidentally destroyed 
and that such destruction was not brought about by de¬ 
cedent or with her knowledge and consent, and that 
until and at the time of her death she believed and 
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intended it to be in full force and effect as her last will 
and testament. (Italics ours.) 

The defendant filed an answer to the petition de¬ 
nying the making and execution of the alleged lost will 
by decedent (R. pp. 12-15); and denying that she was 
mentally capable of making a will, or executing a valid 
deed or contract ; and further denying that a will of 
decedent was accidentally destroyed , and alleging that 
if she made a will it was by her own volition cancelled 
and destroyed; and denied that due search had; been 
made for such alleged will. 

Upon the trial of the cause, issues were framed. (R. 
pp. 24-25) as follows: 

1. Did decedent, Clara York Allen, ever make and 
execute, according to law, a last will and testa¬ 
ment? 

2. If your answer to the preceding issue is 44 Yes”, 
what was the date of said last will and testament? 

3. Was Clara York Allen of sound and disposing 
mind at the time of the execution of said will? 

4. If the decedent, Clara York Allen, did make and 
execute, according to law, a last will and testa¬ 
ment, was proper search made therefor without 
discovery of same? 

5. Is the copy offered in evidence and purporting 
to be a copy of the last will and testament of 
Clara York Allen, a true copy of the said will 
referred to in the preceding issues? 

6. If the decedent, Clara York Allen, did make and 
execute, according to law, a last will and testa¬ 
ment, was said last will and testament destroyed 
by decedent or by some other person under her 
direction and with her knowledge and with the in¬ 
tention on her part thereby to revoke said last 
will and testament? 

7. If the decedent, Clara York Allen, did make and 
execute, according to law, a last will and testa- 
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ment, did said Clara York Allen intend said last 
will and testament to be in full force and effect 
until and at the time of her death? 

Issues 1, 3, 4, 5 and 7 were answered “Yes.” (R. pp. 
24-25.) 

Issue 6 was answered “Xo”. 


Issue 2 was answered “Between July 1 and Julv 18, 

• » * 

1933.” 

The defendant dulv filed a motion to set aside the 
verdict and for a new trial on all of the grounds as- 
signed as error here. (K. pp. 31-35.) He also filed a mo¬ 
tion for a new trial on the grounds of newly discovered 
evidence. (R. pp. 36-38.) The Court overruled both 
motions (R. pp. 38-39) and exceptions were noted on 
the minutes. 

The defendant moved for a directed verdict at the 
close of plaintiff’s case (R. pp. 31, 43 and 111) and 
again at the close of all the evidence. (R. pp. 31, 43, 
139-140.) Said motions were overruled and exceptions 
noted on the minutes. 


As the Court overruled the defendant’s motions for 
a directed verdict and for new trial, all of the material 
evidence is set forth in the bill of exceptions. 


Substance of the Testimony. 


At the trial, the plaintiff offered the following testi¬ 
mony : 

G. H. Martin testified that he was an attorney at law 
practicing in Fort Lauderdale, Florida, in July, 1933; 
that at that time, Clara York Allen, the decedent, came 
to his office and requested him to prepare a will for 
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her; that he prepared a will which was subsequently 
signed in his office in the presence of two witnesses, R. 
B. Leonard and W. J. Feldman, who signed the will as 
witnesses in the presence of Mrs. Allen and inj the 
presence of Martin; that after the will was executed, he 
delivered the same to Mrs. Allen, who took it from his 
office; that W. J. Allen, the husband of the decedent 
was present at the same time, and signed his own will, 
which Martin had prepared; that since the death of 
Mrs. Allen, lie had searched and investigated and had 
been unable to find her will; that the paper writing 
offered to be probated as her will was a substantial 
copy of what she had executed as such in his office. (R. 
p. 44.) The witness further testified that Mrs. Allen 
had testamentary capacity and knew what property 
she had and to whom she wanted it to go at the time 
the will was executed. The witness stated that Mrs. 
Allen read the will which had been prepared for her and 
that W. J. Allen read the will which had been prepared 
for him, a copy of which is set forth on pages 67 and 
68 of the record. The plaintiff offered testimony to the 
effect that Mrs. Allen died in Washington as a result of 
suffocation, October 12, 1934; he called Walter H. 
Ostrum, a policeman, who testified that he learned of 
a fire in Mrs. Allen’s apartment about ten o’clock in 
the morning on October 11, 1934; that he went to Mrs. 
Allen’s apartment and took charge of her effects; that 
there was evidence of a fire in the apartment; that he 
made a list of her property; that he found a manila 
envelope containing papers in a closet; that Mrs. Allen 
was living at that time; that he took the property to 
Police Headquarters, and that the envelope containing 



G 


the papers had not been burned nor had anything else 
in the apartment been destroyed by fire. There was 
further evidence to the effect that no will was found 
among the effects of Mrs. Allen after her death, Octo¬ 
ber 1 if, 1934. 

The plaintiff next offered in evidence the deposition 
of R. B. Leonard, who testified that he was acquaint¬ 
ed with W. J. Allen and with Mrs. Clara Allen; that he 
knew them in Fort Lauderdale, Florida; that he went 
to the office of Mr. Martin, where he saw Mr. and Mrs. 
Allen each sign an instrument purporting to be a will; 
that he and Dr. Feldman were present and signed each 
of the instruments, as witnesses; that he did not read 
either of the wills. 

Plaintiff next offered the deposition of \Y. J. Feld¬ 
man, who testified he lived in Fort Lauderdale, Flor¬ 
ida, and that he was in the office of Mr. G. H. Martin 
in 1933 and saw Mrs. Allen sign a will and that he and 
Mr. Leonard witnessed the will in her presence. 

Plaintiff offered the deposition of Mrs. Orville C. 
Donohoe, who testified that she lived in Fort Lauder¬ 
dale, Florida, and that she was acquainted with Mr. 
and Mrs. Allen while they were at that place; that 
just before Mrs. Allen left Fort Lauderdale she saw 
a paper purporting to be a will signed by Mrs. Allen; 
that she saw the paper in Mrs. Allen's trunk; that 
she read the will; that she recognized Mrs. Allen's 
signature on the will; that she was familiar with 
Mrs. Allen's handwriting; that she saw two wills, one 

had been executed bv Mr. Allen and the other bv Mrs. 

» * 

Allen; that after she read the two wills they were 
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put back in the trunk; that Mrs. Allen left the timnk 
and went to Savannah, Georgia; that witness does 
not recall when the trunk was forwarded; that the 
trunk was locked after the two wills were put in it; 
that Mrs. Allen took the kevs to the trunk with her 
when she left for Savannah about the last of August, 
1933. 

Plaintiff offered the deposition of Mrs. Mamie 
Hurst, who testified among other things that she 
knew both Mr. and Mrs. Allen, and that their minds 
were all right in 1933, and that she had a conversa¬ 
tion with Mrs. Allen in reference to her will and over 
objection of the defendant, the court permitted the 
witness to testify substantially that Mrs. Allen prom¬ 
ised to help her and to take care of her in her will. 
This testimony will be referred to later. She fur¬ 
ther testified that she forwarded the trunk by express 
to Mrs. Allen at Savannah, Georgia, on May 12, 1934. 
The evidence showed that the trunk was locked at that 
time. 

Plaintiff next called Mrs. Geneva Dixon, who 
testified in substance, that she had written the paper 
writing purporting to be the last will and testament 
of Mrs. Allen, which was offered to be proven as such. 

The testimonv is to the effect that Mr. and Airs. 

y 

Allen left Fort Lauderdale, Florida, about August, 

1933, and lived in Savannah, Georgia, until Alay, 

1934, at which time Air. Allen died; that Airs. Allen 
then came to AA'ashington, bringing the body of her 
husband to be interred at Arlington Cemetery; that 
Airs. Allen then resided in A\ r ashington and died at 
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Emergency Hospital in Washington on October 12, 
1934. 

There was evidence to the effect that after her 
death a thorough search was made among her effects 
and that the alleged wills executed in Fort Lauder¬ 
dale, Florida, by her husband and herself were 
neither found among her effects, but that two wills 
executed by Mr. Allen, and offered in evidence in 
the record, were found among her effects, together 
with a substantial amount of money and certain poli¬ 
cies of insurance. 

Assignments of Error. 

1 . 

The Court erred in permitting the witness, Mrs. 
Donohoe to testify as follows: 

Well, she (Mrs. Allen) was packing her trunk 
to go to Savannah and she said that she liked 
being with my sister (Mrs. Hurst) and that my 
sister had cared for her and was working hard 
at the time and she said she (Mrs. Allen) had 
no relatives; that she had some money and she 
would like for her to have it. (R. 78.) 

They (Mr. and Mrs. Allen) were going to come 
and make their home with mv sister; that she 
knew the plans * * * because she heard them say 
so. (R. 79.) 

2 . 

The Court erred in permitting the witness Mamie 
Hurst to testify (R. 84) as follows: 

That the first time it all started was when Fritz 
was there before he went awav; that thev thought 
the world of Fritz and thev were talking about 

ft v_* 

Admiral Billard; that the next time she had any 

7 %' 
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conversation with Mrs. Allen with reference to 
her will her sister was present, but Fritz had 
gone away, and the substance of that conversa¬ 
tion was that she was talking about living at 
her house—they wanted to live with her—and 
Mr. Allen’s health was bad and she wanted her 
to help take care of him and she would reward 
her and see that she w’as taken care of and she 
did a lot of favors for them. 

Asked if Mrs. Allen ever stated to her whv she w r as 
going to reward witness, she testified: 

Mrs. Allen wanted her to help take care of her 
and Mr. Allen; that she worried more about Mr. 
Allen than she did about herself. (R. 85.) 

3 . 

The Court erred in admitting in evidence the let¬ 
ters set out in record pp. 88-92. 

4. 

The Court erred in permitting the witness Chandler 
to testify (R. 109) as follows: 

That after Mr. Allen’s visit to the hospital in 
Savannah, Georgia, about the middle of July, 
1933, Mr. Allen returned to Fort Lauderdale, Flor¬ 
ida, leaving Mrs. Allen in Savannah, and that on 
September 18, 1933, he took Mr. Allen back to the 
hospital in Savannah; that Mrs. Allen met them 
at the train and a conversation ensued between 
her and her husband; that when they met they 
embraced and kissed and she asked him if he had 
any money; that he told her “Yes”; that Mrs. 
Hurst gave him one dollar before they left and 
bought him a shirt; that she asked him what he 
did with the rest of the money and that he said 
he did not have enough to pay for his room and 
board. 
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Witness was then asked: 

Q. Pay who? A. Mrs. Hurst. 

Q. Go ahead. A. She said— 

Q. Who said? A. Mrs. Allen. 

—Well, don't worry about that. We will have her 
taken care of in our wills, and as soon as you are 
retired we will go back there and live with her 
and square up our affairs at that time. (K. 100.) 

Witness further testified that when he again return- 
ed to Savannah with another Coastguard patient he 
met Mr. and Mr. Allen in the hospital lobby and had a 
conversation relative to Mrs. Hurst, as follows: 

She (Mrs. Allen) asked me how Mrs. Hurst was, 
and asked mv advice about getting Mrs. Hurst to 
meet her at the train with a wheel chair to take 
Mr. Allen out, to go back and live with her: and 
1 advised her to stay around close to the hospital, 
but he seemed to worrv about u'oiiiir back all the 
time, and asked my advice, and I advised her she 
should follow the instructions of the doctors at the 
hospital. (K. 109-110.) 


5. 

The Court erred in permitting Mrs. Burke to testify 
(R. 106-107) as follows: 

Mrs. Allen said: 

She had a friend who would come and take care 
of her, from the South; that these people in the 
South would have charge of evervthing if anvthing 
happened to her; that the lady who would come 
for her was the ladv who had some cliinaware of 
hers, and other things, and she was going back to 
her. (R. 106-107.) 

6 . 

The Court erred in overruling the defendant's mo¬ 
tion for a directed verdict at the close of all the evi- 



11 


deuce (Assignment of Error XI) as set out on pp. 139 
and 140 of the record. 

7 . 

The Court erred in refusing to grant defendant’s 
4th prayer for instructions (R. 26) and in granting 
plaintiff’s prayer Xo. 19. (R. 27-28.) 

8 . 

The Court erred in charging the jury as set out in 
plaintiff’s prayer Xo. 24. (R. 28.) ; 

9. 

The Court erred in charging the jury as set out in 
plaintiff's prayer Xo. 27 (R. 28). 

10. 

The Court erred in entering judgment in favor of 
the plaintiff as appears in the record. 

ARGUMENT. 

First. 

The defendant asserts that the alleged declarations 
of the deceased as to her intentions concerning her 
property and her desire to help someone are not com¬ 
petent to show that she did not thereafter revoke the 
alleged will. 

Throckmorton v. Holt, 180 U. S. 552, 573, 575- 
578. 

Lippard v. Humphrey, 209 U. S. 272. 

Towson v. Moore, 11 App. D. C. 377, 385. 

Kullz v. Jaeger, 29 App. D. C. 300, 310. 

Mad re v. Gaskins, 39 App. D. C. 19, 28-29. 
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Utermelile v. Norment, 22 App. D. C. 31, 46. 

Peters v. Peters, 64 App. D. C. 331. 

Matter of Kennedy. 167 X. V. 167, 60 X. E. 
442. 

Colbert's Estate, 31 Mont. 472, 78 Pac. 974. 

Miller's Estate, 71 Mont. 341, 229 Pac. 854. 

In Re Steiger. 243 X. V. 472, 154 X. E. 314. 

Re Burbank's Estate. 104 App. Piv. (XV) 
323, 93 X. Y. Sup. 983. 

Den ex deni. Stevens r. Yancleave. 4 Wash. C. 
C. 262, 265; Fed. Cas. Xo. 13412. 

Mr. Justice Washington said in Stevens v. Van- 
cleave. supra: 

“Declarations of the deceased, prior or subsequent 
to the execution of the will, were nothing more 
than hearsay, and there was nothing more dan¬ 
gerous than their admission, either to control the 
construction of the instrument or to destroy or 
support its validity.” 

In Throckmorton v. Holt, supra, at p. 581 the Court 

sav: 

% 

“If declarations of the deceased were admissible 
to attack, they would then of course be admissible 
to sustain, the will, and there would be apt to arise 
a contest in regard to the number and character 
of conflicting declarations of the deceased which 
he could neither deny nor explain, and in the 
course of which contest great opportunities of 
fraud and perjury would exist.” 

In Re Colbert's Estate, supra, it was held that dec¬ 
larations of testatrix to rebut the presumption of rev¬ 
ocation of a will were inadmissible. That Court cited 
as authority the Throckmorton case, supra . 
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In McElroy v. Phinck, supra, citing* Throckmorton 
v. Holt, supra , it was held that declarations of testa¬ 
tor on the question of revocation of a will were inad¬ 
missible. 

In the Matter of Kennedy, supra, the Court said: 

“If the existence of the will may be established 

by proof of the declarations of the deceased, then 

it is difficult to sav whv the execution and contents 

» * 

of the instrument mav not be established bv like 

» •> 

proof, providing* two or more witnesses testify to 
the declarations, and testamentary disposition of 
property would be established wholly by oral evi¬ 
dence consisting* entirely of declarations of the de¬ 
ceased. It is true in the present case there is no 
dispute with respect to the execution and contents 
of the will, hut if the principle is established that 
the existence of the will at the time of tin' death 
may be shown by oral proof of such declaration, it 
must follow that any other fact required by the 
statute may be shown in the same manner * * * 
We think the declarations of the deceased were not 
competent to prove that the will or codicil was in 
existence at the time of her death. The whole 
course of legislation in this state from the earliest 
times to the present day concerning the execution 
and revocation of wills discloses a clear purpose 
to substitute in all cases written for oral proof 
of the testamentary disposition of property and 
to sweep away all parol proof of testamentary 
intention and hence to exclude statements of dec¬ 
larations of the deceased.” (Italics supplied.) 

It is respectfully submitted that all of the testimony 
set out in the assignments of error 1 to 6 is incompe¬ 
tent under the above-cited authorities. The said tes¬ 
timony, if it tended to prove anything, tended to prove 
that the alleged testatrix had not revoked or destroyed 
the paper writing executed by her, and purporting to 
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be her last will and testament, and it is respectfully 
submitted that such testimony is incompetent for that 
purpose. 

Second. 

It is respectfully submitted that the testimony of 
Mamie Hurst, the alleged beneficiary in the will of 
Mrs. Allen, was clearly incompetent for the further 
reason that such testimony is prohibited by Section 
1064 of the Code of the District of Columbia, Title 9, 
Sec. 9, Code of 1929. Mrs. Hurst was the sole benefi- 
ciary of the alleged will, Mrs. Allen was dead, and the 
real controversy was between Mrs. Hurst and the ad- 
ministrator of Mrs. Allen's estate. To permit Mrs. 
Hurst to testify as to material facts would be a clear 
violation of this statute. 

McCurlei/ r. National Sarinrjs (0 Trust Co., 49 
App. 1). C. 11. 

Dawson v. Wag/jaman. 22 App. D. C. 42S. 

Patten v. Glover, 1 App. D. C. 466. Affirmed 
in 165 U. S. 394. 

Lockwood v. Rucker, 34 App. D. C. 376. 

Third. 

At the conclusion of all the testimony the defendant 
requested the court to direct the verdict in his favor. 
This request was refused. We respectfully submit 
that the court erred in thus refusing to direct the ver¬ 
dict for the defendant. It is insisted that there was 
not sufficient evidence in this case to be submitted to 
a jury to prove that the alleged will had not been re¬ 
voked. The evidence tended to show that such will 
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had been executed and left in the possession of the de¬ 
cedent in Fort Lauderdale, Florida, and was put in a 
trunk and afterwards the trunk was locked. There 
is no evidence to the effect that the will was still in 

the trunk when it was locked. This testimony also 

* 

shows, if believed, that the will of Mr. Allen was also 
in this trunk, with that of Mrs. Allen, and the trunk 
locked at the time Mrs. Allen left Fort Lauderdale in 
the fall of 1933 to go to Savannah, Georgia, and that 
she took the trunk kevs with her; that the trunk was 
still locked when it was shipped from Fort Lauderdale 
by Mrs. Hurst to Mrs. Allen at Savannah, Georgia, in 
May, 1934. There is nothing to show that Mrs. Allen 
did not have access to the trunk and full opportunity 
to remove both wills from the trunk after tliev were 


seen in the trunk by the witness, Mrs. Donohoe. The 
evidence further shows that the will executed by Mr. 
Allen at this time was never found and neither was 
the will of Mrs. Allen ever found. There is no evi¬ 
dence, however, tending to show that any search was 
made for either of the wills in Savannah, Georgia. 


In any event, it is respectfully submitted to the Court 
that since the will in question was not found among 
the valuable papers of the decedent after her death, 
the presumption is that she destroyed the same, or 
otherwise revoked it, and there is no substantial evi¬ 
dence to show that it was destroyed bv accident or 

* % 

without the knowledge of the decedent. It is w r ell- 
settled law T that where a will is proven to have been 
executed and left in the possession of the testator, the 
failure to find it after his death raises the presumption 
that the testator destroyed the will with intention to 
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revoke it. Throckmorton r. Holt , supra, p. 58*2. Such 
a presumption, of course, may be overcome by evi¬ 
dence, but the burden is on the party who alleges that 
such will was not destroyed intentionally, to prove his 
allegation. 

Jarman on Witts, 6th Ed. p. 152. 

Jones on Evidence , 6th Ed. Sec. 125. 

Griffith v. Higginbotham* 262 Ill. 126; 104 X. 

E. 233. 

Thomas r. Thomas , 129 Iowa 159; 105 X. W. 

403. 

Guutow v. Jenks, 177 Mich. 574; 143 X". \Y. 

616. 

Petersen r. Hitchcock , 258 X. \Y. 669. 

Fourth. 

It is respectfully submitted that in refusing defend¬ 
ant's prayer Xo. 4 and in granting plaintiff's prayer 
Xo. 19, the Court committed error, because under the 

testimonv in this case the defendant was entitled to 

» 

the prayer as requested. Besides, the Court told the 
jury that they might infer that the will was revoked 
if it could not be produced due to any cause other than 
revocation itself . (Italics supplied.) (R. 4, 27-28, 143.) 

There was no evidence in this case that there was 
any cause for the failure to produce the will other than 
revocation itself. There was no evidence of destruc¬ 
tion by lire, flood, storm or by the loss of the will, and 
therefore the modification of the instruction was error. 
In addition, the Court told the jury that they might in¬ 
fer that it was revoked, whereas the jury should have 
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been instructed that there was a presumption that it 
was revoked. Besides, the instruction as given was 
erroneous because there was no evidence that the al¬ 
leged will had been left in the possession of any per¬ 
son other than the testatrix herself. There was, there¬ 
fore, no occasion for modifying the prayer of the de¬ 
fendant to the effect that the failure to find the will 
after the death of the testatrix raised the presumption 
that she had destroved it herself. 

Fifth. 

It is respectfully submitted that the Court erred in 
granting plaintiff's prayer Xo. 24. The attention of 
the Court is called to the fact that there is no evidence 
whatsoever that anv search was made for the alleged 
will in Savannah, Georgia, where the testatrix lived 
for nearlv a vear after the alleged execution of the 
will. (R. 28, 153.) j 

It has been generallv held that before the Court can 
probate the copy of the alleged will it is incumbent on 
the plaintiff to show what became of the original will, 
in whose custody it was placed, and account for its 
nonproduction: 

i 

Thompson on Wills , Sec. 205. 

Caeman v. Van Hark , 114 Maine 338, 98 Atl. 

238. ; 

L. R. A. 1918A 911. I 

In Re Francis Estate, 94 Xeb. 742, 144 X. W. 

789. 

50 L. R. A. (XS) 861. 
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Sixth. 

It is respectfully submitted that the Court erred in 
charging the jury as set out in plaintiff's prayer Xo. 
27. It is submitted that it was not a correct instruc¬ 
tion to the jury to say that unless they found that the 
alleged testatrix revoked the will by tearing, cancel¬ 
ling, mutilating, destroying or obliterating the same 
with intention to revoke the will, then they should find 
that she did not intend to revoke it. The effect of this 
instruction is to leave the jury without instruction on 
the burden of proof. The Court in effect in this in¬ 
struction took from the plaintiff the burden of over- 
wining the presumption that the will had been de¬ 
stroyed by Mrs. Allen herself. The effect of the charge 
was to cast the burden on the defendant to show that 

she had actuallv destroved it bv one of the methods 

» » 

specified. It is respectfully submitted that this instruc¬ 
tion was contrarv to law and eontrarv to the decisions 

•> • 

of the courts hereinbefore set out. 

CONCLUSION. 

We respectfully submit that upon the record in this 
case the judgment should be reversed. 

JULIUS C. MARTIN, 

CLAUDE A. THOMPSON. 

Attorneys for Appellant . 





G. II. Martin, 

II. L. McCormick. 

11 ORACH L. LOIINES. 

Attorneys for Appellee . 


P&xss or Byxox S. Ada us, Wabhixgtox, D. C. 
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IN THE 


Uniteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 
October Term, 1937. 


No. 7070. 


William H. Webb, Administrator, Appellant , 

v. 

Horace L. Lohxes, Administrator c. t. a., Appellee. 


BRIEF ON BEHALF OF THE APPELLEE. 


This is an appeal from the District Court of the 
United States for the District of Columbia. The order 
from which the appeal is taken established a lost will 
of Clara York Allen, removed William H. Webb as ad¬ 
ministrator of the estate of decedent, and appointed 
Horace L. Lohnes administrator c. t. a. 
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HISTORY OF THE CASE IN THE COURT BELOW. 

Clara York Allen died in 'Washington, D. C. on Oc¬ 
tober 12, 1934. Thereafter, on December 18, 1934, 'Wil¬ 
liam II. Webb, on behalf of certain small creditors, 
filed a petition for letters of administration, setting 
forth among other things that he had been unable to 
find a will although he had carefullv searched in such 
places and among such persons as would be likely to 
disclose one if any existed. (IF 1) 

Thereafter, on January 2, 1936, Horace L. Lohnes 
filed a petition to establish a lost will of the decedent, 
alleging in substance that in July, 1933, the decedent 
executed a last will and testament which had been pre¬ 
pared by G. H. Martin, an attorney-at-law of Fort 
Lauderdale, Florida, and which had been properly wit¬ 
nessed by two witnesses, and that according to the 
terms of the will, the sole beneficiary under the circum¬ 
stances was Mrs. Mamie Hurst of Fort Lauderdale, 
Florida. (R. 8) 

William H. Webb on January 27, 1936, filed an an¬ 
swer to the petition to establish a lost will. In this 
answer, Webb denied that the decedent had ever made 
a will or had ever given instructions to Mr. Martin to 
draft her will. Webb also denied that the decedent at 
the time of making the alleged will was of sound and 
disposing mind and memory and capable of making a 
will. He also alleged that if the decedent ever executed 
a will, her signature was obtained at a time when the 
decedent was under the influence of intoxicating 
liquors, drugs, opiates and other sedatives. (IF 12) 

Seven issues were duly framed. The depositions of 
fourteen witnesses were taken in Fort Lauderdale, 
Florida, and thereafter twelve additional witnesses 
testified in open court. After a trial, which lasted more 
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than a week, the issues were submitted to the jury. The 
issues and the answer of the jury to each question are 
shown below (R. 39): 

1. Did decedent, Clara York Allen, ever make 
and execute, according to law, a last will and tes¬ 
tament ? 

Verdict of jury on issue Xo. 1: Yes. 


2. If your answer to the preceding issue is 
“Yes'*, what was the date of said last will and tes¬ 
tament ? 

Verdict of jury on issue Xo. 2: Between July 1 
and Julv 18, 1933. 


3. Was Clara York Allen of sound and dispos¬ 
ing mind at the time of the execution of said will? 
Verdict of jury on issue Xo. 3: Y r es. 


4. If the decedent, Clara York Allen, did make 
and execute, according to law, a last will and testa¬ 
ment, has proper search been made therefor with¬ 
out discovery of same? 

Verdict of jury on issue Xo. 4: Yes. 


5. Is the copy, offered in evidence and purport¬ 
ing to be a copy of the last will and testament of 
Clara York Allen a true copy of the will referred 
to in the preceding issues? 

Verdict of jury on issue Xo. 5: Yes. 


6. If the decedent, Clara York Allen, did make 
and execute, according to law, a last will and tes¬ 
tament, was said last will and testament destroyed 
by decedent or by some other person under her 
direction and with her knowledge and with the in¬ 
tention on her part thereby to revoke said last 
will and testament ? 

Verdict of jury on issue Xo. 6: Xo. 


7. If the decedent, Clara York Allen, did make 
and execute, according to law, a last will and testa¬ 
ment, did said Clara York Allen intend said last 
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will and testament to be in full force and effect as 
and for her last will and testament until and at 
the time of her death ? 

Verdict of jury on issue Xo. 7: Yes. 

The verdict of the jury was confirmed; the last will 
and testament of Clara York Allen was ordered ad¬ 
mitted, and letters of administration c. t. a. were or¬ 
dered issued to Horace L. Lohnes, and William H. 
Webb was ordered forthwith to file his account and to 
deliver to the administrator c. t. a. the assets shown bv 
the account. (R. 38-40) 

This appeal was taken from the order confirming 
the verdict of the jury and appointing an administra¬ 
tor c. t. a. to replace William H. Webb, removed. 

THE EVIDENCE IN THE CASE. 

A. Evidence on Behalf of Plaintiff. 

G. H. Martin, an attorney-at-law in Fort Lauder¬ 
dale, Florida, testified that he prepared the will of 
Mrs. Allen. He first prepared a rough draft of the 
will which was read and approved by Mrs. Allen. 
Thereafter, he prepared a finished copy of the will, 
which was read by Mrs. Allen, approved by her, and 
then executed by her, in his presence, and in the pres¬ 
ence of R. B. Leonard, an insurance broker, and Dr. 
W. J. Feldman, both of Fort Lauderdale, Florida. (R. 
56 ) 

The executed copy of the will was delivered to Mrs. 
Allen, who deposited it in a trunk which was located 
in the home of Mrs. Mamie Hurst. (R. 79) When 
Mrs. Allen left Fort Lauderdale, Florida, she left the 
trunk at the home of Mrs. Hurst. (R. 79) There is 
nothing in the record to show that the will ever again 
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came into the possession or under the control of Mrs. 
Allen and it was not found after her death. Mr. 
Marlin testified that he had inquired for and searched 
for the will in all places where he had any idea the will 
might be found. (R. 56, 57, GO) 

Mr. Martin also identified the draft from which the 
finished will was prepared and testified that the con¬ 
tents of the rough draft and of the finished will were 
identical. (R. GO) 

Mrs. Geneva Dixon testified that the copy of the will 

produced in court was in substance the very will which 

Mrs. Allen executed in July, 1033. 

Mr. Leonard and Dr. Feldman, witnesses to the will, 

both described the circumstances under which the will 

was executed. Tliev testified that the will was exe- 

% 

euted by Mrs. Allen in their presence and that they 
then signed the will as witnesses in the presence of 
Mrs. Allen and in the presence of each other. Each 
witness stated that he was told that it was a will which 
he was witnessing. (R. 73, 75) 

Mrs. Lucile Donohoe (R. 78-79) testified that she 
read the will of Mrs. Allen at the time it was placed 
in a trunk at Mrs. Hurst’s home. Mrs. Donohoe also 
gave the contents of the will. 

The widow of Admiral Billard testified for the de¬ 
fendant (R. 119) that she saw Mrs. Allen in Washing¬ 
ton after the burial of Mr. Allen and that at that time 
Mrs. Allen was quite upset about the condition of her 
trunk which had arrived from Florida. Mrs. Allen’s 
trunk had been opened and some things had been 
taken out of it. 
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B. Testimony on Behalf of Defendant. 

The evidence on behalf of Webb in so far as it is 
pertinent in substance, is as follows: 

Dr. Elliott M. Hendricks testified by deposition (R. 
113) that he knew Mr. and Mrs. Allen, that he had 
treated Mr. Allen professionally, and that on some of 
these occasions he saw Mrs. Allen and she was in¬ 
ebriated. In answer to a question, he stated (R. 114) 
44 . . . that he knew nothing about the Allens having 
made a will.” 

Mrs. Hattie M. Chance testified by deposition (R. 
115) that she knew Mr. and Mrs. Allen; that they were 
neighbors of hers for five or six weeks. She talked to 
Mrs. Allen verv little and did not think Mrs. Allen had 
a verv o-ood mind. She said that Mrs. Allen talked 
like a ten or twelve year old child; that she gave her 
a prayer book and some beads one day just like a 
child would do; that she might have had her right mind 
but that she looked like she was off. Mrs. Allen ap¬ 
peared to her to be mentally unbalanced, although Mrs. 
Allen was not old enough to be childish. The witness 
was working in a dress shop earning $6.00 a week. 

Elmo II. Gardner testified by deposition (R. 116) 
that he knew the Allens; that both Mr. and Mrs. Allen 
drank. 

Mrs. Frecerdick C. Billard testified (R. 118) that she 
knew Mr. Allen very well; he was one of Admiral Bil¬ 
lard's expert secretarys; and that Mrs. Allen was an 
uneducated woman who was unable to write a friendlv 
letter. When Mrs. Allen returned to Washington 
after the burial of her husband, she was very miser¬ 
able; she had no relatives and no desire to live. The 
witness was asked and she testified that Mrs. Allen 
stated to her that she and Mr. Allen had talked it 
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over together and had decided whichever one was alive, 
and if there was anv money left, thev would like to 
have it go to the League of Coast Guard Women. The 
day after Mr. Allen’s funeral, Mrs. Allen said that her 
trunk had been opened and something taken out; (R. 
119) j 

Mrs. Ida Grayson testified (R. 123) “. . . that she 
never heard Mrs. Allen say anything about having 
made a will after she returned from Florida; that one 
day they were out walking and passed a tombstone 
place and Mrs. Allen said to her that she wanted her 
(witness) to buy a tombstone for her head; that she 
replied she couldn’t do anything like that unless she 
made a will; that she asked Mrs. Allen why she didn’t 
make a will and she replied that sometime she was 
going to make a will; that witness did not know Mrs. 
Allen’s financial condition when she went to Florida; 
. . . that Mrs. Allen said something to her about her 
friend in Florida having robbed her and about another 
ladv trving to get her monev; ...” Mrs. Allen was 
all right mentallv so far as she knew. The witness 
further testified (R. 124) that when Mrs. Allen came 
back from Florida, the witness thought that she was 
sane enough to discuss making a will. 

Mrs. Rachel Lloyd testified (R. 126) that she had 
known Mi*, and Mrs. Allen for about eight vears: that 
Mrs. Allen lived with her after she brought her bus- 
band’s body back from Savannah; that her trunk ar¬ 
rived about a week later than Mrs. Allen; that Mrs. 
Allen acted extremely nervous and seemed worried 
over her husband’s death and that she cried and such 
like; that before Mrs. Allen went to Florida she was 
a nervous type woman. She was asked and she testi¬ 
fied on direct examination (R. 127) “. . . that Mrs. 


i 
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Allen told her after she came back from Florida that 
she had never made a will anvwhere and did not have 
sense enough to make a will; that she made that state¬ 
ment often; that Mrs. Allen told her husband that she 
was going to make a will and leave him what she had 
left; that she'made that statement after she came 
back from Florida; . . .” On cross-examination she 
stated that she had made a claim against Mrs. Allen’s 
estate for $259.00 which was paid, and that she paid 
Mr. Thompson $50.00 out of it for his legal services. 
She said that she believed Mrs. Allen had more sense 
than the witness did because she had let Mrs. Allen 
get by with many things. (R. 128) 

Mrs. Mamie Adams was brought to 'Washington 
from Savannah, Georgia. She testified (R. 128) that 
she knew Mrs. Allen from 1933 to 1934. She testified 
that Mrs. Allen was queer and eccentric. She ad¬ 
mitted that she thought Mrs. Allen was mentally com¬ 
petent to transact such business as renting an apart¬ 
ment. She also testified that she had discussed with 
Mrs. Allen the execution of a will in favor of a member 
of witness'; family. She advised Mrs. Allen that she 
should wait until after the funeral of her husband and 


then, if she came back to Savannah, that she, Mrs. 
Adams, would go with her to make a will. 

William II. Webb testified (R. 134) that he was ac¬ 
quainted with both Mr. and Mrs. Allen; that Mrs. Allen 
was apparently of a low grade mentality and after 
the burial of her husband, she appeared to be abso¬ 
lutely shocked and unable to devote her attention to 
or have her mind on any line or subject for any length 
of time; that it was a job for her to concentrate, and 
she was entirely incapable of making up her mind for 
herself without assistance. The witness was asked and 
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he testified that Mrs. Allen “. . . made no statement 
to him about leaving her property to anyone; . . . ” 
(R. 139) The witness also testified as to the search 
which he had made for Mrs. Allen’s will. 

ARGUMENT. 

Xo case has been found which holds that evidence 
of the character complained of by the defendant is in¬ 
admissible. It must be remembered that in this case 
the execution of a will was proved bv the attornev who 
prepared it and by the two witnesses who signed their 
names thereto. (R. 56, 73, 75) The contents of the will 
was proved bv the attornev who drafted it, by the 
stenographer who typed it, and also by Mrs. Lucile 
Donohoe. (R. 56, 78) The will was traced out of the 
possession of the testatrix and never again came into 
her possession. The defendant, by his pleadings, as¬ 
serted that the testatrix lacked totamentarv capacity 
and that at the time of executing the will, she was un¬ 
der the influence of liquor, drugs, opiates or other 
sedatives. (R. 13) A portion of the testimony in 
this case was taken by way of deposition in advance 
of the trial. (R. 29) When the depositions were taken, 
it was known that the witnesses who testified bv: wav 

* V 

of deposition would not be present at the trial. The 
issue of testamentary capacity having been raised by 
the pleadings (R. 13), it was necessary for the pro¬ 
ponent of the will to cover the issue so far as possible 
in the depositions. Caveator attempted to show by 
testimony that the testatrix was of unsound mind and 
that her mind had been weakened by liquor. (R. 113, 
116, 119, 123, 127, 128, 139) When the case came on for 
trial, it was well known that this evidence would be 
read to the jury. All of the cases hold that the state- 
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ments by a testator are admissible in evidence for the 
purpose of showing his mental condition. 

The only basic complaint which can be made to the 
statements shown on pages 8, 9 and 10 of appellant’s 
brief is that the proponent of the will did not with¬ 
hold that portion of the testimony until after the 
caveator had read to the jury the portion of his evi¬ 
dence which attempted to show that the testatrix was 
of unsound mind. Had the proponent waited until 
after the caveator had read his evidence on this issue, 
it would then have been perfectly proper for all of the 
evidence complained of to be offered by way of re¬ 
buttal. It is apparent that this is not a matter of 
substance but that it relates only to a procedural mat¬ 
ter which must necessarilv rest wliollv within the dis- 

• « 

cretion of the trial court to determine the order of the 


proof. It cannot be asserted as prejudicial error that 
evidence which is properly admissible by way of re¬ 


buttal was initially received as 


part of the direct case 


when it was known in advance that such evidence would 


be required at some stage in the case. 

It is readily perceived that this is a comparatively 
simple case. Mrs. Allen executed a will (R. 56), placed 
it in a trunk and left the trunk in Fort Lauderdale, 
Florida (R. 78), in the possession of someone else 
when she left that citv. She never returned to Fort 


Lauderdale. (R. 81, 84) About a year later, Mrs. 
Allen was in Washington, I). C., and complained to 
Mrs. Billard that when the trunk readied her, the 
trunk had been broken open and many things had been 
lost out of it. (R. 119) Mrs. Allen's will provided, 
in substance, that her entire estate should go to her 
husband if living, and if he should predecease her, 
then Mrs. Mamie Hurst of Fort Lauderdale, Florida, 
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should have the entire estate. (R. 45) There is ample 

evidence that the will was properly executed according 

to law and its contents were proved independently of 

any statement which Mrs. Allen made to anyone. (R. 

56, 73, 75, 78) There is ample evidence that Mrs. Allen 

and Mrs. Hurst were close personal friends and that 

this friendship and affection continued after Mrs. Allen 

left Fort Lauderdale. The evidence is that Mrs. Allen 

had no other close personal friend except Mrs. Hurst 

(R. 80) and there is nothing among her papers to 

show that she had anv heirs or next of kin. The basic 

* 

question is whether the evidence complained of on 
pages 8, 9 and 10 of appellant’s brief indicates that at 
the time of making these statements and at the time of 
executing her will, Mrs. Allen was of unsound mind. 
Were these statements made by a sane or insane per¬ 
son. A normally sane person would be expected to 
indicate her continued affectionate regard for the only 

friend she had in the world. The testimonv on behalf 

* 

of the caveators to the will tended to show that Mrs. 
Allen had no mentality capable of executing a will. 
(R. 113, 116, 119, 123, 127, 128, 139) Webb also at¬ 
tempted to show that it was highly improbable that 
Mrs. Allen had ever made a will. (R, 139) It is sub¬ 
mitted that the testimonv on behalf of Webb was for 

* 

the main part inadmissible under all of the decisions 
cited by the appellant. However, the same decisions 
uphold the introduction of all of the evidence com¬ 
plained of by the appellant. 

The Xew York and Montana cases cited by the ap¬ 
pellant are based wholly and solely upon a statute and 
have no application to general principles of law which 
are involved in the consideration of this case. The 
other cases cited by appellant all deal with situations 



where declarations of a decedent are offered in evi¬ 
dence for the purpose of defeating an instrument other¬ 
wise complete and regular on its face, or for the pur¬ 
pose of divesting rights which have accrued under 
some instrument which is regular and complete upon 
its face. It is at once apparent that the matters com¬ 
plained of on pages 8, 9 and 10 of appellant's brief are 
not offered for that purpose and were not received for 
that purpose. The appellee did not attempt to defeat 
an instrument otherwise complete and regular on its 
face. We did not attempt to revoke a will in a manner 

violative of Sec. 1026 D. (\ ('ode. A short survev of 

* 

the cases cited by the appellant will indicate that none 
of those cases can be construed to prohibit the evi¬ 
dence complained of by the appellant in this case. 

In Th rock morion v. Holt, ISO U. S. 572, there was a 
will, complete and regular on its face before the court. 
Statements of the testator were offered in evidence to 
show the improbability of such a will having been exe¬ 
cuted and thus assist in establishing that the will was 
a forgery. These statements were also offered for the 
purpose of showing that if such a will had ever been 
executed, it had later been revoked. The court prop¬ 
erly held that such statements did not bear upon the 
issue of forgery and that a will could not be revoked 
except by compliance with the statute, and that these 
unsworn statements of the testator did not constitute 
compliance with the statutory method of revoking a 
will. 

In Lippard v. Humphrey, 209 U. S. 272, the testatrix 
was illiterate, being unable to read or write. In that 
case, there was a will, executed according to law, which 
was complete and regular on its face. The improbabil¬ 
ity of making such a will was attempted to be shown 
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by proof of statements of the testatrix to the effect that 
she intended to make a will at variance with that which 
was actually executed. The court properly held that 
an instrument complete and regular upon its face could 
not be defeated in such a manner. 

In Towson v. Moore, 11 App. D. C. 377, the court held 
that declarations and statements of a testator were not 
admissible to show undue influence, and that vested 
rights should not be overthrown on the basis of such 
evidence. 


In Knltz v. Jaeger, 29 App. I). C. 300, the court held 
that statements of the testatrix to the effect that she 
would not leave her husband a dollar could not be 
shown in evidence to defeat a bequest to the husband 
in a will regular and complete on its face. 

In Mad re v. Gaskins, 39 App. D. C. 19, the court held 
that statements of the decedent concerning the dis¬ 
position of her property were not admissible for the 
purpose of vacating deeds which made a different dis¬ 
position of the property. 


In Utennehle v. Nonnent, 22 App. D. C. 31, the court 
held that statements of the testator were not admissible 
for the purpose of defeating a devise not in harmony 


with such statements. 

In Peters v. Peters, 64 App. I). C. 331, the court held 
that declarations were not admissible for the purpose 
of annulling an instrument regular and complete on 
its face. 

In re Kennedy, 167 X. V. 167, is based wholly upon 
a Xew York statute and has no application to the ques¬ 
tions under consideration here. 

Colbert's Estate, 31 Mont. 472, is based upon a Mon¬ 
tana statute and the case cited on page 12 of appel- 
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lant's brief was reversed by the Montana Supreme 
Court in 80 Pacific 248. 


As previously pointed out, ihe other Xew York and 
Montana cases cited by the appellant are based upon a 
statute. In those cases however, we comment in pass¬ 
ing that statements of a testator were offered for the 
purpose of proving execution of a will or revocation 
of a will independently of the proof that statutory re¬ 
quirements had been complied with. Obviously, a will 
complete and regular on its face cannot be revoked by 
proof of statements of the testator. Neither can a will 
be created merely by proof of statements of a decedent. 
In the instant ca.se, the will of Clara York Allen was 

shown bv testimonv of the witnesses to the will them- 
• • 


selves that such a will was executed with all of the 
formalities required by law (R. 73, 75) and the con¬ 
tents of the will were proven independently of any 
statements made by the testatrix. (R. 56, 78) 

The appellant has quoted a portion of the opinion in 
Sf cents v. Vanclcare. Fed. Cas. No. 13412. It is ap¬ 
parent from the quoted portion of the opinion that the 
statements of the deceased were offered to control the 
construction of the will or to destroy or support its 
validity. In the case at bar, the evidence complained 
of was not offered to control the construction of the 
instrument. There is no question of consruction in¬ 
volved. Neither was the evidence offered to destroy 
the will. \Ye have and still do assert that the instru¬ 
ment is still in full force and effect as a matter of law. 
AYe offered no evidence to support its validity in the 
form of statements comma* from the testatrix. The 

validitv of the will in the Allen case was fullv estab- 
* * 

lished by the testimony of the attorney who prepared 
it (R. 56), the witnesses to the will (R. 73, 75), the 
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stenographer who typed it, and the witness who read 

the will. (R. 78) The contents, as well as execution 

in the form required by law were proven independently 

of anr statements made bv the testatrix. It is thus 
• » 

apparent that the Stevens case, supra, has no appli¬ 
cation to the case at bar. 


The appellant has asserted throughout the trial of 
this case, as well as in this court, that the failure to 
find the will of Mrs. Allen after her death raised a pre¬ 
sumption that the will had been revoked. We have 
never conceded that such a presumption existed in this 
case. Nevertheless, we were compelled in the lower 
court to overcome such a presumption. In that situa¬ 
tion, a careful study of all of the pertinent cases re¬ 
veals that there is onlv one method of overcoming such 
a presumption. 

The reasoning followed by this line of decisions is 
well exemplified by the case of Jackson v. Hewlett, 114 
Va. 573. In that case the court points out that there 
is actually nothing to show revocation of a will except 


a presumption of revocation which arises from the fact 

i 

that it was last seen in the possession of the testator, 
and could not be found after his death. The court held 


that to rebut the presumption of revocation, evidence 
of the statements of the testator showing his state of 


mind with regard to the chief beneficiary to the will 


were admissible. The court pointed out that it is diffi¬ 
cult to see how the presumption of revocation could be 
overcome except by such evidence. It is impossible for 
the beneficiary to sav what has become of the will,; and 

he can onlv assert that tlie testator did not revoke it. 
* 

The court says that the best, if not the only evidence 
that can be produced to rebut the presumption is that 
the testator’s mind continued to contemplate a distinct 
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disposition of his property, and that when lie disposed 
of his property by will, his mind remained in the same 
slate practically until his death. The court also ob¬ 
served that evidence in such a case could not be con¬ 
fined to any period of time. Such evidence has nothing 
to do with a res gestae because there is no res gestae 
involved. 

In Whit<'lcg v. King . 144 Eng. Rep. 303, which was 

a lost will case, the court said that it is not essential 

that statements of a testator should be accompanied 

bv some act because usuallv there is no act and such 
• % 

declarations are among the most cogent means of dis¬ 
covering the testator’s intent. 

The admissibility of the testator’s statements to 
rebut the presumption of revocation seems generally 
assigned in the English cases. Such declarations were 
considered, for example, in Finch v. Finch, L. Rep. 1 
Pro. and I)iv. 371. 

In SnnfJncorfh v. Adams, Fed. Cas. Xo. 13194, the 
testator, after making the will, placed it in his trunk. 
Tiie will was lost or removed from the trunk while the 
testator was absent. The trunk was found with a 
broken lock. To rebut the presumption of revocation, 
the court received evidence showing the testator de¬ 
clared that the will suited his purpose and that he felt 
kindlv towards the legatees named in the will. The 
fact of making a will was established bv the attornev 
who drew it. 

See also— 

Brad tee g v. Thompson, 139 Ark. 542. 

Estate of Street man . 185 Calif. 27. 

Re Johnson's Will, 40 Conn. 587. 

McDonald v. McDonald, 142 Ind. 55. 

Holler v. Holler . 298 Ill. 418. 

Churchhill v. Dill, 65 Pac. (2nd) (Kansas) 337. 
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Baltzell v. Ates, 181 Ky. 413. 

Re Keen's Estate, 189 Mich. 97. 

McMurirey v. Kopke, 250 S. W. (Mo.) 399. 
Re Sell neb el ’s Will , 141 Atl. 313. 


Gardner v. Gardner. 177 Penn State Rep. 
he gare v. Ashe, 1 Bay (S. C.) 457. 


218. 


MATTERS NOT ASSIGNED AS ERROR OR 

BRIEFED ARE WAIVED. 

On page nine of appellant’s brief under the heading 
of “Assignment of Error No. 3” the appellant refer¬ 
red to the admission of certain letters in evidence. An 
examination of the record, pages 41-43, shows that 
there is no assignment of error covering this point. 
Under the well established rules of appellate proced¬ 
ure, errors which are not assigned and included in the 

; 

“Assignments of Error” in the Record, cannot be 
noted in the appellate court. The appellant has made 
no argument in his brief on this point and for that rea¬ 
son we assume that the court will follow the well estab¬ 
lished rules applicable in such situations and will treat 
the admission of that evidence as being proper as well 
as being conceded to be proper by the appellant. 

The better reason cases uniformly hold that claimed 
errors not assigned or briefed are considered with¬ 
drawn or waived by the appellant. Eastman Kodak 
Co. v. Southern Photo Materials Co., 273 U. S. 359; 
McCarthy v. Ruddock, 43 Fed. (2d) 976; Missouri 
Pacific R. Co. v. Siratt, 78 Fed. (2d) 253; Wardman- 
Justice Motors v. Petrie, 59 App. D. C. 262. 
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THERE WAS NO ERROR IN REFUSING TO DI¬ 
RECT A VERDICT AT CLOSE OF CASE. 

On page 10 of appellant's brief is a statement that 
error is assigned because the court overruled defen¬ 
dant's motion for a directed verdict at the close of all 
of the evidence. This motion is set out on pages 139 
and 140 of the record. The appellant contended as the 
basis for his motion that there was no evidence that 
the decedent, Clara York Allen, ever made and exe¬ 
cuted the alleged lost will; that there was no evidence 
showing when, if ever, she made the will, and there is 
no evidence showing that the decedent did not destrov 
the alleged lost will; and that there is no evidence that 
the alleged lost will was ever out of the possession of 
the decedent. An examination of the record shows 
that there is evidence on each of these points. The at¬ 
torney who drafted the will, the stenographer who 
typed it. the two witnesses to the will, and Mrs. Lucile 
Donohoe all testified that they saw the will (R. 56, 73, 
75, 78). The attorney who drafted the will and the two 
witnesses to the will testified as to the date of the will 
(R. 56, 75). The attorney, the stenographer, and Mrs. 
Lucile Donohoe testilied as to the contents of the will 
(R. 56, 78). Mrs. Lucile Donohoe testified that the will 
went out of the possession of Mrs. Allen and was left 
in a trunk at the home of Mamie Hurst when the testa¬ 
trix left Fort Lauderdale, Florida (R. 78). In this 
situation, the court could not have directed a verdict 
on all of the evidence in the case. The well established 
rule is that if there is any evidence which can be sub¬ 
mitted to the jury, it is error to withdraw the case 
from the jury. The well established rule is also that 
in passing upon a motion for directed verdict, the 
court must consider the evidence in the case in the 
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light most favorable to the party against whom 
the motion is made. When that is done in this case, it 
is readily apparent that the court could not properly 
have directed a verdict upon all of the evidence in this 
case. The evidence is such that it required its submis¬ 
sion to the jury. 


“Under familiar rules, on motion for a directed 
verdict the evidence must be construed most fav¬ 
orably to the plaintiff. Thomas R. Riley Lumber 
Co. v. Media rg, 47 App. D. C. 389, 390. And the 
plaintiff is entitled to the full effect of every legit¬ 
imate inference. Dodge v. Rush, 28 App. D. C. 
149, 154, 8 Ann. Cases 671. * * *” Schivartzman v. 
Lloyd, 65 App. D. C. 216, 218. 

“The one question presented is whether the 
court erred in refusing to give the peremptory in¬ 
struction. It did not unless the evidence, construed 
most favorably to the plaintiff, had no tendency 
to disclose a cause of action in his favor. In de¬ 
termining this we must give him the advantage of 
every inference fairly deducible from all of the 
testimony, . . (Citations omitted.) Thomas 
It. Riley Lumber Co. v. McIIarg, 47 App. D. C. 
389, 390. 


DEFENDANT’S PRAYER NO. 4 AND PLAINTIFF’S 

PRAYER NO. 19. 

Defendant’s prayer Xo. 4 is set out on page 26 of 
the record. It is apparent from the evidence in the 
case that this instruction is much narrower than the 
evidence. The uncontradicted evidence is that Mrs. 
Allen placed her will in a trunk at the home of Mrs. 
Hurst, (R. 78) and there is nothing to show that;the 
will ever again came into the possession of Mrs. Allen. 
The law is that if a will is last seen in the possession 
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of or if it is accessible to the testatrix, the jury may 
infer that it was revoked. It is also apparent that peti¬ 
tioner’s prayer Xo. 19 (R. 27) correctly states the law 
attempted to be embraced in defendant’s prayer Xo. 4, 
and then deals with the factual situation in evidence, 
and advises the jury as to the converse, which is, that 
if a will is last shown to be in the custodv of someone 
other than the testatrix, the presumption does not 
arise. The appellant’s argument that the jury should 
have been instructed that it was a “presumption” in¬ 
stead of an “inference” is mere tautology. See Lamer 
v. Union Society, 51 W. L. R. 5S3. 


PLAINTIFF’S PRAYER NO. 24. 

Error is assigned to the granting of petitioner's 
prayer Xo. 24 (R. 28) which in terms advised the jury 
that it must determine from the evidence whether or 
not a proper search had been made for the discovery 
of the will and advised them that under the law, a 
search must be made in such place or places and among 
such persons as would be likely to disclose the will. 
The testimony of Mr. Martin (R. 57) and Mr. 'Webb 
(R. 139) advised the jury of what search had been 
made, and the instruction left it to the jury to deter¬ 
mine whether or not that was a proper search. Obvi- 
ouslv, in view of the law, the instruction should have 
been given. See Gaines v. Tlennen, 24 How. 544, 561-2. 

An examination of the record shows that the charge 
to the jury is set out on page 144 et seq. A careful 
reading of the charge to the jury shows that petition¬ 
er’s prayer Xo. 24 was not read to the jury. On page 
153 of the record, the court stated that he would grant 
that prayer but the record shows that it was not actu- 
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ally read to the jury. Obviously, the appellant can¬ 
not assign error upon something which is not in the 
record. Whipple v. Geddis, 25 App. D. C. 333, 336. 

PLAINTIFF’S PRAYER NO. 27 WAS PROPER. 

Plaintiff’s prayer Xo. 27 advised the jury that if 

tliev found from the evidence that the testatrix exe- 
♦ 

cuted a will according to law, then they must further 

determine from the evidence if she intended that will 

to be in full force and effect until the time of her death. 

This prayer also advised the jury that if they believed 

from the evidence that the testatrix did not at all times 

intend the will to be in full force and effect until the 

time of her death, still tliev must find that the will re- 

mained in full force and effect unless tliev also found 

* 

from the evidence that the testatrix revoked the will 
by one of the methods authorized by law, that is, tear¬ 
ing, cancelling, mutiliating, destroying or obliterating 
it with the intention of revoking it at a time when she 
was possessed of testamentary capacity. There was 
no evidence of anv revocation by the execution of an- 

other testamentarv document. The instruction com- 

* 

plained of therefore, advised the jury that the; will 
could only be revoked by one of the methods set forth 
in Section 1626 of the D. C. Code. This section has 
been construed and passed upon by this court in the 
following cases: McGowan v. Elroy, 28 App. D. C. 
188, 199; Morris v. Foster, 51 App. D. C. 238, 241. ; 

CHARGE TO JURY. 

Under the evidence in the case, the court properly 
instructed the jury on all of the law, and gave to the 
defendant the full benefit of all legal rights and pre¬ 
sumptions to which he is entitled. 




ASSIGNMENT OF ERROR NO. II. 


A complaint is made that the court permitted Mrs. 
Hurst to testify by deposition as set out on pages 8 
and 9 of appellant’s brief. It will be noted from a 
perusal of the transcript (R. 84, 85) that the witness 
did not violate the provisions of Section 1064 of the 
1). (’. Code. That section provides that if one of the 
original parties to a transaction or a contract has 
died, the other party shall not be allowed to testify as 
to any transaction with or declaration or admission of 
the deceased in any action between the other party and 
the executors or administrators of the deceased. It is 
apparent that the probate of a will does not involve a 
transaction or contract between Mrs. Hurst and the 
deceased and Mrs. Hurst did not testifv as to anv 

» ft 

transaction she had with the deceased which would ef¬ 


fect the probate of this will. The will was fully proved 
by the attorney who drew it ( R. 56), the stenographer 
who typed it, the witnesses who witnessed it (R. 73, 
75) and Mrs. Lueile Donohoe (R. 78). These witnesses 
testified as to its execution according to law and as to 
its contents. 


A. Any Objection was Waived by Cross-Examination. 

The true statement of this rule is found in 28 R. C. 
L. 516, as follows: 

*‘ . . . A waiver is deemed accomplished when 
the opposite party undertakes to cross examine 
the interested person with respect to the prohib¬ 
ited matters. . . .” 

The same principle is exemplified in the case of 
Grissom v. Stcnibcrger , 10 Fed. (2d) 764, 767, from 
which the following quotation is taken: 
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“Defendant contends that there was error in 
permitting the witness Sigmund Sternberger to 
testify over objection to an agreement with his de¬ 
ceased father that the dividends on the stock in 
question should be used to pay premiums on in¬ 
surance on his father’s life; defendant’s conten¬ 
tion being that the testimony was rendered incom¬ 
petent by reason of section 1795 of the Consoli¬ 
dated Statutes of North Carolina. This statute 
forbids testimony by a party or person interested 
in the event of an action as to a personal transac¬ 
tion with a person since deceased, against the ad¬ 
ministrator of such deceased person, ‘or a person 
deriving his title from, through, or under’ such 
deceased person. There is some doubt as to 
whether the collector of internal revenue comes 
within the classification of those against whom the 
testimony of interested parties is rendered in¬ 
competent by the statute, but it is not necessary 
to decide this point. The testimony was properly 
admitted, because the defendant had previously 
gone into the same matter with the witness on 
cross-examination; and it is well settled that, ‘if 
a part of a transaction or conversation is brought 
out on cross-examination, the interested party 
may insist on having the matter brought out in its 
entirety.’ 28 R. C. L. p. 516; Gray v. Cooper, 65 
X. C. 183; Treadwell v. Lennig, (C. C.) 50 F. 872; 


Stair v. McNulty, 157 X. W. 1073, 133 Minn. 
Ann. Cas. 1918D, 201, and note.” 


136, 


of a 


It is a general rule that the cross-examination 
witness concerning transactions or conversations with 
a deceased party amounts to a waiver of the incom- 
petency of the witness with respect to such matters 
and renders him competent to testify thereto as against 
the examining party. Where the cross-examination of 
a witness brings out new matters relating to conversa¬ 
tions or transactions with a deceased party concerning 
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which the witness did not testify on his direct examin- 

* 

ation, such cross examination amounts to a waiver of 
the incompetency of the witness as to such matters. A 
party cannot make use of that part of the testimony of 
an incompetent witness which is favorable to him and 
exclude the opposing party from, and deprive him of, 
the use of that which is prejudicial. A litigant cannot 
be permitted to open the mouth of his adversary so 
long as he speaks favorably and then close it when he 
speaks unfavorably. Miller v. Consolidated Royalty 
Oil Co., 23 Fed. (2nd) 317, 320; Lamberson v. Lamber- 
son, 175 Wis. 398; Reynolds v. Reynolds, 224 S. W. 
(Texas) 382; Goehring’s Estate, 263 Penna. 47; Rob¬ 
ertson v. O'Neill, 67 Wash. 121; Edwards v. Latimer, 
183 Mo. 610; Con will v. Eldridgc, 71 Okla. 223; Reitz 
v. O'Neill, 2 S. W. (Mo.) 178; Cox v. Gettys, 53 Okla. 
58; Lemon v. Martin, 55 App. D. C. 186. 

The cross-examination of Mrs. Hurst is shown on 
pages 94 to 101 of the record. It will be seen that Mr. 
Thompson complains of Mrs. Hurst testifying that the 
Allens wanted to live with her. On page 95 of the 
record, defendant cross-examined Mrs. Hurst at 
length as to the Allens’ residence. He also (R. 96-98), 
introduced letters from Mrs. Allen to Mrs. Hurst and 
on pages 99 and 100 of the record, he cross-examined 
Mrs. Hurst at length as to her knowledge of Mrs. Al- 
len's will. Under the cases cited above and the reason¬ 
ing referred to above, the testimony of Mrs. Hurst 
was competent and the ruling of the trial court was 
correct. 
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THE APPELLANT HAS NO APPEALABLE INTER¬ 
EST, AND HIS APPEAL SHOULD BE DIS¬ 
MISSED ON THAT GROUND. 


The court is respectfully requested to reconsider its 
opinion of March 28, 1938, on the appealable interest 
of the appellant. As pointed out in the memoranda 
filed by the appellee herein, the opinion of the court on 
the motion to dismiss is contrary to the decided weight 
of authority in this country. See 2 Am. Jur. p. 941, 
Sec. 150; McCandless v. Pratt, 211 U. S. 437; 2 R. 
C. L. 52, Sec. 33 and 34; Sec. 290 D. C. Code; Cairns 
v. Donahey , 59 Wash. 130; Appeal of Avery, 117 Conn. 
201, which overrules the case of Reid v. Lord, 102 Conn. 
365, cited and relied upon by this court in its memor- 
dum opinion of March 28, 1938; Union Savings and 
Trust Co. v. Edding field, 78 Ind. App. 286; 3 C. J. 646, 
Sec. 507; and the voluminous collection of cases an¬ 
notated in 88 A. L. R. pages 1158 and 1174. 

All of these cases hold that an administrator whose 


letters have been revoked cannot appeal from the 
order revoking his letters as he is not aggrieved by 
such an order. The New York cases cited by the court 
in its opinion of March 28, 1938, are based upon a stat¬ 
ute which creates a statutory agent for the purpose of 
opposing the probate of wills and this public official is 
of course given the power on behalf of the State to 
maintain an appeal. An executor named in a will is 
usually held to be under a duty to do everything in his 
power to uphold the will and he is therefore given a 
standing in court. However, this court is the first one 
to hold that an administrator who has been removed 


by the court which appointed him has the duty to op¬ 
pose the order removing him and also a duty to uphold 
intestacy. This runs counter to the well established 
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presumption of law which uniformly seeks to uphold 
a will for the purpose of defeating intestacy. It is re¬ 
spectfully submitted that this court should reconsider 
its opinion of March 28, 1938, and dismiss this appeal 
on the ground that the appellant has no appealable in¬ 
terest and thus make the decisions in this jurisdiction 
harmonize with the decisions in other jurisdictions 
and thus aid in solving the problem, which has been 
confronting courts and lawyers for many years, of 
unifying the law among the various jurisdictions of 
the United States. 


CONCLUSION. 


In conclusion, it is respectfully submitted: 

1. That this court should hold that the appellant has 
no appealable interest and should dismiss the appeal 
without a consideration of the merits. 

2. That upon a consideration of the merits, the 
lower court should be affirmed. 


Respectfully submitted, 

G. H. Martin, 

H. L. McCormick, 
Attorneys for Appellee. 


G. H. Martin, 

Fort Lauderdale . Fla. 


Horace L. Lohnes, 
Administrator c. t. a. 
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